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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

vita zyca, qr zye vi hara r9l#la -nznf@raw al r#ha:
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfn:r~. 1994 c#1" tITTT 86 cfi 3W@ ~ cpT ~ cfi L!R-f c#1" \i'IT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a eh#tu ft@ zca, snzca vi hara 3r41#ha urn@raw1 3it.2o, q ea grfqzaa

c/51-ql'3°-s, 'BtTfUTI ~. Z{Jl3f!c;lcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 34la =mzuf@raw at fa#tu 3rf@,fzm, 1994 cITT tITTT 86 (1) cfi 3W@
~ ~ Piw11c1c>11, 1994 fu g(«) aiaf ffR #If ya.€}- s if "'ETR i;rfum
if c#1" w aft vis Tr fGra 3mag f@sq arfla #Rt mt itst ,Raif
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a c;:opy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied. is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) ~l!~.1994 ml tITTT 86 $i \iCT-QRT (2~) cf) 300 3r4la tiara Rrmla4), 1994 a fa 9 (2)
d 3ife fuffa u va.eh.7 #l Gr win ga Gr er ogaa, a€ta Gar zge/ 3mga, h€ta sra
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(iii)"· The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (c;me of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. ueniziif@era urn1au zyca 3rf@)fa , 197s #l grf g 3rqat-1 cf) 3iafa fufRa fag 3gr el 3rr?z
gi err hf@rat a 3r?2r at ufa IR xii 6.50/- i:)i-J cpl urarau zycan fea Gut &tr afez

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3.- Rt zc, 3are zyc vi tars or4t4ta znzarfrar (arffaf@) mraal. 19s2 i aff vi ru «iaf@era
Tr«ii 4 a[fa a cf@ ffll1iT ~ JITT '!fr arr 3naff Rn Ga ?&t

3. Attention is also invited to the rules covering these and other refated matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4.@ta res, hc&tr 3en gr# viparas 3r4#hr u@awT'(@tr4a a IB .3-rfR;rr c):;~ *~ x9Te';"
2 3

21ca 3/f@1fa. &&y fr err 39# h3iifa#z(in-2) 3f0fr2y(2&y Rt ian 3e) fecaia: o.o.2e8
3

al" c!;'r fcl:ctRr~, ~Q,Q,\!' cf;'}' trm C:~ cl,~~cfiT g.fr "i>fraTa{k. aufa# a{ ra-f@ sra#ear
" "~t, ~llrc=f fa zrnra 3iraia srr #t sm ara 3hf@2zr Tiffi zrasau 3-ffercfi o=i- ITT

#c¢tar 3ul remvi#haraa3itsf fau av eraifnf@?
3 3

(il trm 11 sr c):; ~ fattfrftc, ~

(ii) adz sm # at a na m%
(iii) ?crdz 5m fo-1.!.JJ-Jlcle>ll cl, fo-1-m=r 6 cl, ~ trf ~

0

_, 3iT3T ~~rc=f~ fcl,~ trm cl, t;ITcftlTo=f fmfrll' (ff. 2)~- 20 14 cl, 3-IT{F~ * Clef~~~cl,
"-w:ra=r~~~W Jftflc;rcfif~o-lffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount 0
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

( 4 )(i) s iaf it,zr 3nrh lJTTi Jftfic;r~cl,~~ ~rc;:cfi" 3mcTT ~f(Kfi" '<.TT c;-us fclcl1fe;a eTT' <'TT" Jim
-" -"

fcl,Q- anr ~T(KI,c):; 10% Grallr3itsziha zus faarf@a st as zvs a 10% granteru fl Graaj..:) ..:) ..:) t>
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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Deputy Commissioner, Central"Excise, Kadi Divisiori, Ahmedabad-III has filed two

appeals against Orders-in-Originals , granting refund to Mis Asahi Songwon Colors Ltd

(ASCL). The details of refund sanctioned vide the Order-in-Originals are as under:

Sr. OIO and date Period involved Review Order No. Amount of refund

No. and date granted
(Rs.) Appeal Nos..

I 163/Ref/l 5- 16 dated 03.07.2014 to 77/2015-16 dated 62,798/ 74/STC-III/15-16 '

12.08.2015 26.09.2014 24.11.2015
2 l 64/Ref/15-16 dated 17.10.2014 to 78/2015-16 dated 56,375/ 75/STC-IIl/15-16

12.08.2015 01.01.2015 24.11.2015

2. Briefly stated, ASCL filed refund claim under notification No. 41/2012-ST dated

29.6.2012, seeking refund of service tax paid on the taxable services, which were received and

used for export of goods manufactured by them. The said notification grants rebate of service tax

paid on specified services, received and used by exporter of goods, by way of refunding the

service tax so paid, subject to certain conditions. The taxable services involved are: [a] C & F

Q Service; [b] CHA Service; and [c] Transport ofGoods by Rail Service.

3. The Deputy Commissioner, Central Excise, Kadi Division, Ahmedabad-III

Commissionerate, vide the aforementioned Orders-in-Original, sanctioned the said refund claim

holding, inter alia, that these services were received beyond the 'place of removal'; that the

difference between rebate under the procedure specified in paragraph 2 and paragraph 3 is not

less than twenty per cent of the· rebate available under the procedure specified in paragraph 2, of

the notification ibid.

0

4. Commissioner, Central Excise, Ahmedabad-III, feeling aggrieved, reviewed the¥ aforementioned Orders-in-Original and directed the Deputy Commissioner, Central Excise Kadi

Division to file these appeals against two Orders-in-Original, supra, challenging the legality of ,

. the refunds primarily on the ground that ASCL being a manufacturer-exporter, the 'place of

removal' was the "port of export for them; and that since these services were rendered upto the

. 'place of removal', refund ought not to have been allowed in view of Sr. No. 1(a) of notification-.

No. 41/2012-ST dated 29.6.2012, which states that the taxable services should have been used

beyond the 'place ofremoval', in order to qualify for rebate ofservice tax paid.

5. Personal hearing in the matter was held on 15.7.2016. Shri R.R.Dave, Consultant

appeared before me on behalf of ASCL. He reiterated the submissions made vide letter dated

12.03.2016, and also drew attention to notification No.01/2016-ST, retrospective effect granted

vide Finance Act, 2016 and Order-in-Appeal No.BHV-EXCUS-000-APP-044 to 095-16-17 dated

09.06.2016 passed by Commissioner (Appeal-III), Ahmedabad. I have carefully gone through

the facts ofthe case on record, the submissions made in the appeal memorandum and submissions

made by ASCL.
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6. The relevant excerpts ofthe notification No. 41/2012-ST are as follows:

Provided that-
(a) the rebate shall be granted by way of ref und ofservice tax paid on the specified services.

Explanation. - For the purposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used beyond the
place of removal, for the export of said goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the export of
said goods;

but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (C) of clause (l)
of rule (2) of the CENVAT Credit Rules, 2004;
(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

7. Vide notification No. 21/2014-CE (NT) dated 11.7.2014, the definition of 'place of

removal' was inserted in Rule 2 ofthe CENVAT Credit Rules, 2004. The relevant excerpts are

as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (@), thefollowing clause shall be inserted, namely 

'(qa) "place of removal" means-
(i) a factory or any other place or premises of production or manufacture of the
excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;'

8. CBEC, vide its CircularNo. 988/2/2014-Cx dated 20.10.2014, clarified the phrase 'place

ofremoval'. The relevant extracts are enumerated below:

(5) It may be noted that there are very well laid rules regarding the time when property in
goods is transferred from the buyer to the seller in the Sale of Goods Act, 1930 which has
been referred at paragraph 17 of the Associated Strips Case (supra) reproduced belowfor
ease of reference 

" I 7. Now we are to consider thefacts of the present case as to find out when did the transfer
ofpossession of the goods to the buyer occur or when did the property in the goods pass ji·om
the seller to the buyer. Is it at thefactory gate as claimed by the appellant or is it at the place
of the buyer as alleged by the Revenue? In this connection it is necessary to refer to certain
provisions of the Sale of Goods Act, /930. Section 19 of the Sale of Goods Act provides that
where there is a contract for the sale of specific or ascertained goods the property in them is
transferred to the buyer at such time as the parties to the contract intend it to be
transferred. Intention of the parties is to be ascertained with reference to the terms of the
contract, the conduct of the parties and the circumstances of the case. Unless a different
intention appears; the rules contained in Sections 20 to 24 are provisions for ascertaining the
intention of the parties as to the time at which the property in the goods is to pass to the
buyer. Section 23 provides that where there is a contract for the sale of unascertained or
future goods by description and goods of that description and in a deliverable state are
unconditionally appropriated to the contract, either by the seller with the assent of the buyer
or by the buyer with the assent of the seller, the property in the goods thereupon passes to the
buyer: Such assent may be expressed or implied and may be given either before or after the
appropriation is made. Sub-section (2) of Section 23 further provides that where, in
pursuance of the contract, the seller delivers the goods to the buyer or to a carrier or other
bailee (whether named by the buyer or not) for the purposes of transmission to the buyer, and
does not reserve the right of disposal, he is deemed to have unconditionally appropriated the
goods to the contract. "

(6) It is reiterated that the place of removal needs to be ascertained in term ofprovisions of
Central Excise Act, 1944 read with provisions of the Sale of Goods Act, 1930. Payment of
transport, inclusion of transport charges in value, payment of insurance or who bears the risk
are not the relevant considerations to ascertain the place of removal. The place where sale
has taken place or when the property in goods passes from the seller to the buyer is the
relevant consideration to determine the place of removal.

0

0
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9. Subsequently, CBEC vide its Circular No. 999/6/2015-CX dated 28.2.2015, further

clarified that 'place of removal' in easez9f,amanufacturer-expgrter would be the Port/ICD/CFS.

The relevant extracts are reproduced below:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After 'Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

10. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the.

clarifications issued by the Board on the term 'place of removal' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under

notification ibid, is to be granted by way of refund of service tax paid on the 'specified services',

which are received by an exporter of goods and used for export of goods. The 'specified

services' in the case of excisable goods are those taxable services that have been used beyond the

'place of removal', for the export of the said goods and which are not mentioned in sub-clauses

(A) (B). (BA) and (C) of clause (I of rule (2) of the CENVAT Credit Rules. 2004. Of course,

these refunds are subject to other conditions mentioned in this notification.

11. Although in the aforementioned refund orders, the refund sanctioning authority, i.e.

Deputy Commissioner has clearly held that the impugned services, the refund of which have
been claimed, were rendered beyond the 'place·of removal'; yet the review order on the other

hand going by the two clarifications issued by the Board on 'place of removal' [mentioned in

paras 8 and 9 above] has contended that the services were not 'specified services' as they were

not rendered beyond the place of removal, and therefore the refunds sanctioned in instant case

was erroneous.

ky Subsequently, vide Section 160 of the Finance Act, 2016, read with the tenth schedule,

,iffy" clauses (A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is

reproduced below:

160. (I) The notification of the Government of India in the Ministry of Finance (Department
of Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A of the
Finance Act, 1994 granting rebate of service tax paid on the taxable services which are
received by an exporter of goods and usedfor export of goods, shall stand amended and shall
be deemed to have been amended retrospectively, in the manner specified in column (2) of the
Tenth Schedule, on andfrom and up to the corresponding dates specified in column (3) of the
Schedule, and accordingly, any action taken or anything done or purported to have taken or
done under the said notification as so amended, shall be deemed to be, and always to have
been, for all purposes, as validly and effectively taken or done as if the said notification as
amended by this sub-section had been in force at all material tiines. 2) Rebate of all such
service tax shall be granted which has been denied, but which would not have been so denied
had the amendment made by sub-section (I) been in force at all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for theclaim
of rebate of service tax under sub-section (2) shall be made within the period of one month
from the date of commencement of the Finance Act, 2016.



Notification No.

(I)

G.S.R. 5I9(E), dated the 29uh
June 2012
[No.41/2012- Service Tax,
dated the 29June, 2012]

THE TENTH SCHEDULE
(See section 160)

Amendment

(2)

In the said notification, in the
Explanation,

(a) in clause (), for sub-clause (),
thefollowing sub-clause shall be
substituted and shall be deemed to
have been substituted, namely:

"() in the case ofexcisable goods,
taxable services that have been used
beyondfactory or any otherplace or
premises ofproduction or manufacture
ofthe saidgoods, for their export;";

(b) clause (B) shall be omitted.

Period ofeffect of
amendment

(3)

1st day ofJuly, 2012 to
2nd day ofFebruary, 2016

(both days inclusive)

...................Loo

13. The effect ofthe aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification. No. 41/2012-ST dated 29.6.2012 - is that the amended portion of the

notification under consideration would appear as follows :

(A) "specified services" means 
4 , A

() in the case of excisable goods, taxable services that have been used beyondfactory
or any other place or premises ofproduction ofmanufacture of the said goods, for
their exports;"

(ii) in the case ofgoods other than (i) above, taxable services usedfor the export of said
goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (C) of clause (I)
ofrule (2) ofthe CENVATCredit Rules, 2004;

0

14.

(B) -----stands omitted.

The impact of the aforementioned retrospective amendment is that 'specified services' 0
would now mean taxable services that have been used beyond the factory gate or any other

~ remises or place ofproduction for the period ofretrospective e amendment, i.e. from 0 1.07.2012

VJ to 02.02.2016. The disputes based on the contention that every service upto the port [which in the

case ofmanufacturer-exporter was the 'place of removal'] would not be a 'specified services' and

therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,

stands resolved. Now, the effect of the aforementioned retrospective amendment is that any

taxable service used beyond the factory gate or place or premises ofproduction ofmanufacturing,

etc. would thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions ofthe notification are met

15. With this change m the legal situation brought into effect by the retrospective

amendment, the grounds mentioned in the departmental appeal that the services under

consideration were rendered upto the place ofremoval, port being the place of removal - become

extraneous. There is no doubt that these services ·were rendered beyond the factory or any other

place or premises of production ofmanufacture of the said goods, and therefore the departmental

appeals fail.



16. I would now like to dwell on a contention raised by ASCL in their letter dated

12.03.2016 in respect of both the appeals, mentioned supra, wherein it is contended that the date
·+%

of communication of the Orders-in-Original is mentioned as 24.11.2015; that the Orders-in

Original were received after three months of its issue; that the appeals are hit by limitation since it

is filed on 15.12.2015. I have verified the facts from the concerned Commissionerate. The said·

Orders-in-Original, mentioned supra, were received in the Commissionerate on 03.09.2015, but

inadvertently the receipt date has been mentioned in column 4 of ST-4 as 24.11.2015. The

Review Orders were issued on 24.11.2015 and the appeal presented to this office on 15.12.2015.I

find that the review proceedings were undertaken within the prescribed time as per Section 84(2)

of Finance Act, 1994 and the appeals were filed within the time stipulated under Section 84(3)

ibid. The contention ofthe appeal being hit by limitation, therefore, lacks merit.

16. In view ofthe above findings, I reject the departmental appeals mentioned in the table at

paragraph 1 ofthis order-in-appeal. The two appeals stand disposed of accordingly.

0
Date:.2-j07/2016

Attested~

a2..1/s0
Superintendent (Appeal-I)
Central Excise,
Ahmedabad.

BY RP.A.D.

I6
40°

(Abhai Kumar rivastav)
Commissioner(Appeal-1),

Central Excise,
Ahmedabad.

0

To

Mis Asahi Songwon Colors Ltd
167/168, Village Indrad,
Taluka Kadi, Mehsana Dist
Gujarat.

Copy to:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III.
3 Tl Additional Commissioner (System), Central Excise, Ahmedabad-III

Deputy/Assistant Commissioner, Central Excise, Kadi Division.
ard file.

6. P.A.




